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Sr. Presidente Ricardo Mariz de Oliveira: Bom dia a todos, vamos dar início 
aos nossos trabalhos, temos uma pauta boa com alguns assuntos que ficaram da 
semana passada, mas temos a presença aqui do professor Wim Wijnen do 
International Association of Tax Association, International Bureau, lá de 
Amsterdã, com cuja a entidade nós temos uma parceria, não um convênio, mas 
uma parceria de troca de experiências, troca de publicações. O professor Wim 
está aqui para nos falar sobre... Está aqui no Brasil para falar no nosso curso de 
Direito Tributário Internacional, que teve início já com muito sucesso semana 
passada. Nessa semana, né, João? 

Sr. João Francisco Bianco: Nessa semana. 

Sr. Presidente Ricardo Mariz de Oliveira: Nesta semana. E se prontificou a 
estar aqui conosco para uma palestra. Uma palestra sobre os tratados para evitar 
dupla tributação, que é a matéria na qual ele tem maior vivência, é um dos 
grandes especialistas no mundo a esse respeito. Todos viram um breve resumo 
dos títulos dele, de modo que dispensa maior apresentação.  

Professor Wim, we’re very glad to have you with us, and we hope that you enjoy 
your stay in Brazil, and, you’re free to speak as long as you wish, ok? Thank you. 

Sr. Wim Wijnen: Well, thank you for this great welcome, it’s indeed a great 
pleasure to be here in Brazil, it’s for me the first time that I touch ground here, 
and I had fantastic lessons the last couple days here at IBDT. Well, today I was 
asked to give presentation on a certain subject, and when I discussed this with 
João Bianco, he said, “Perhaps you could say a few words about the Netherlands 



experiences in the taxes treaties negotiations with Brazil”. Well, I was the 
negotiator in this negotiation in the last round and, well, after so many years, I 
think that I’m a bit more free to talk about this kind of thing then before, the 
need of the last round of negotiations was in 1989 and, well, twenty-three years 
after, well, I think that I can say a bit more and, well, I have to recollect my 
memory, I don’t have any material anymore of what happened during these 
negotiations, but I think I can give you an idea.  

For the Netherlands these negotiations were quite an experience, and in very 
simple terms the entire result was such that we had to say to the minister, and 
the minister to parliament, that this once but no more… that it could not happen 
any more in [ininteligível] accept in such conditions, perhaps it was not all this 
clear to you what happened on our side, and the Netherlands’s minister, he also 
was under a very, very high pressure to accept your conditions and we were 
under a very, very high pressure of our multinational companies and did let 
[ininteligível] to the situation that we had to give up all our own wishes, except 
one, and that was that we got under the treaty and reduction on participation 
dividends, intercompany dividends, and reduction off from twenty-five to fifteen 
percent. In fact, we offered every other wish to this reduction off ten percent in 
respect of participation dividends. We have never concluded such treaty anymore 
and our problem was also that the treaty with Brazil was the first treaty with any 
country in Latin America and we were very afraid that this treaty would set the 
rules for our relations with the other Latin America countries. Another general 
problem was that the treaty that we concluded with Brazil was, for us, less 
beneficial than the treaty that you concluded with Germany and as far as the 
Netherlands goes that we can never accept a treaty that has, from our point of 
view, worse conditions than our neighbors; well, you concluded the treaty with 
Germany and we couldn’t get the conditions from your side that you gave to 
Germans early, in the early seventies. So there was a complex of factors that 
made our position in these negotiations very, very difficult. The driving factor was 
that there was an enormous inflation in those days here in Brazil, it was an 
inflation as far as my memory, if my memory is correct, of, let’s say, forty percent 
per month, and for that reason the Dutch companies wanted to distribute and to 
get… to distribute profits, to get a profits as quickly as possible out of Brazil 
because the inflation, and only for that reason we concluded the treaty as it 
reads today. Perhaps it’s good to give in a little over for you of the history, again, 
as far as my memory allows, the first round of negotiations took place in 1971; I 
was still a student, so this is before my time, and as far as I remember the, well, 
there were some prospects for a next round of negotiations. I don’t know who 
took the initiative, but it could be that it was Netherlands that took the initiative. 
Then, in ’78, there was a second… in ’78, we received a draft based on the treaty 
– Brazilian treaty with Germany -, but for the Netherlands the conditions of that 
draft were less favorable for the Netherlands than what, in our recollection, was 
discussed in ’71 in the first round, it was a step back, in respect of withholding 
backs and the formulation of the [ininteligível] establishment. Well, then there 
was a second round, I thought in ’82, in the Netherlands, and that round was not 



very successful, there was no progress and, then, in ’84, your minister Dornelles 
came to the Netherlands, to the Hague and yet talk with our Minister of Finance, 
Mr. [ininteligível], and, well, it seemed that there was some sort of light in the 
tunnel and Mr. Dornelles said, “Well, if you have so many problems with the 
deductability of royalties and intercompany relations, perhaps we could do 
something”. Well, later on, we learnt that, well, this light was not as hell as we 
thought, there were elections somewhere at the end of ’84 and the beginning of 
’85 for new president, and further the budgetary… well, there were budgetary 
problems here in Brazil, and for that reason, well, the idea that something could 
be done in respect of the deductability of royalties and intercompany relations, 
well, that evaporated. 

Well, then in ’86, there was a round of negotiations, in fact, the third round, and 
very little progress was made in these negotiations; the more important points 
remained unsolved and, then, all of a sudden, in ’89, we were approached in the 
Ministry by our multinationals, we had a meeting and they said, “Whatever is in 
the treaty, it is off “no, no importance, only one provision, article 10, twenty-five 
percent participation dividends, if you can reduce to fifteen, all these points are 
the only thing that is relevant and you have to accept all the rest”. And… And so 
it went? That happened.  

Well, at the end of the week of the negotiations of ’89, in the first week of 
November, we initialed the treaty and at the end of [ininteligível], all of a sudden, 
we agreed on the whole lot of wishes, but then there was an enormous conflict 
between the Netherlands Minister of Finance and the Minister of your foreign 
affairs, because of the definition of territory… huh, definition of territory is not in 
the hands of the Ministry of Finance, it’s in the hands of the Ministry of Foreign 
Affairs and, one day, when we had come to an agreement on Wednesday evening, 
in respect of the tax provisions of the treaty, well, then we informed our Ministry 
of Foreign Affairs and the Ministry of Foreign Affairs is responsible for the title of 
the treaty and the preamble, if any, and for the territory and for the… for the 
entry force provisions and all this kind of thing, the more formal aspects of it, but 
in respect of the definition of territory, all of a sudden, there was an enormous 
problem because of the fact that it was not clear whether the territory in the sea 
wasn’t two miles zone over two hundred miles zone, and if it isn’t two hundred 
miles zone, John, then there was somewhere in the Atlantic, a little island and to 
which it wasn’t in the two hundred miles zone but four hundred miles zone, well, 
our Minister of Finance said, “Well, I don’t care about this kind of thing; we want 
to have the treaty”, but that matter was solved on Friday morning and Friday 
afternoon we were able to initial the treaty. 

Well, let me now sum up a number of problems that we had with the treaty, 
perhaps you are interested to know what our problems were. Well, you had, as 
far, again, as my memories goes, you had a domestic tax law with quite a number 
of provisions where… which were difficult for us, in the time I don’t know 
whether these provisions still exist, and you had an extra levy of eight percent on 
that profits, and even on… if these profits were not distributed and according to 



the Brazilian chairman of the delegation, Mr. Russo(F), the withholding tax was… 
it was carved by the withholding tax provisions in the treaty; there was also a 
extra levy on excess reserves and if the reserve of the company was above the 
sheer capital, well, then it wasn’t extra levy, and was also the extra levy on the 
excess remittances as far as I remember, I don’t know whether this levy still 
exists. So we had to talk heavily on this kind… these things, there were in the 
treaty itself, well, the Mr. Russo(F) wanted to have for building activities, 
construction activities, he wanted to have a period of six months, whereas Brazil 
had with Germany a period of twelve months, and in the beginning he was not 
prepared to accept the term delivery referring to distribution activities in article 
five paragraph four, the exclusion provision, that at the end this was one of the 
positive effects of the negotiations, in the end of the day the term delivery was not 
excluded but again included in the accept… in the exclusion definition, the 
negative definition of PE in article five paragraph four, but in article five, Mr. 
[ininteligível] wanted to have a specific provision for insurance PE’s. Well it is a 
far reaching provision, it is, in our opinion, not very well formulated, it is a 
provision taken from the U.N. model and, in fact, you could argue that it is 
sometimes very difficult to apply and the notion of permanence that is the basis 
for permanent establishment is not always guaranteed with this insurance 
provision, so we had heavy discussions on that issue. One of the wishes of the 
Netherlands was an explanatory provision to article seven paragraph one. It was 
one of the Dutch specific provisions that we wanted to have in tax [ininteligível], 
deals with lump sum payments for turn-key projects, well, article seven 
paragraph one says clearly that the source country can only tax those profits of 
PE that relates to activities in the source country, and in turn-key 
provision…such turn-key provision guarantees that article seven paragraph one 
is read in the right way. It means that if there is a lump sum including activities, 
profits allocable activities on the source state and the activities in the resident 
state that if there is one payment, that this payment will be split in relation to the 
activities that took place in the source state and the activities that took place in 
the resident state; it is only an explanatory provision we are used to included in 
the protocol of the treaties, it became a very firm wish of the Netherlands after 
some very great difficulties in for instance, in New Zealand, and not only the 
Netherlands is used to include such provision in the protocol, but also Germany, 
France, U.K. and so forth, so it is not a provision that is uncommon in 
international taxation. Well, then there were problems with the corresponding 
adjustments, provision in the article nine of the treaty relating to [ininteligível], at 
the end of the day we had very little success there because Mr. Russo(F) was 
prepared to have the corresponding adjustments in article twenty-five as a 
possibility for a mutual agreement, and so there we had little success and then 
when it comes to terms in respect of the taxation of dividends, interest and 
royalties, you should know that the Netherlands is a country with an exemption 
system, we have… we have very strong wishes in respect of withholding taxes, we 
don’t have sell, we don’t have withholding taxes for interest of royalties in the 
Netherlands, we introduced in the early sixties in the Netherlands for 
participation dividends, for intercompany dividends, withholding taxes of twenty-



five percent that was later on reduced to fifteen percent, we introduced these 
withholding taxes, this dividend withholding tax in intercompany relation only to 
give the tax negotiators a stronger position during negotiations but our wish in 
respect of intercompany dividends is very, very clear, we want to have there is 
zero rate, we made all so clear in the common treaty to UCD model. The UCD, as 
you know recommends withholding tax of five percent and we made a reservation 
straight in the beginning all in the sixty-three UCD model that even five percent 
is as far as the Netherlands is concerned, far too high, we go and negotiate all 
this for zero rate. So, what Brazil asked us is in principle twenty-five percent and 
that was your domestic tax rates, but under the treaty, under treaties Brazil was 
prepared to go back to fifteen, well, that was the reason that we started the 
negotiations in ’89, but there was also a wish that the Netherlands should give in 
tax bearing credit of twenty-five percent, I thought for in relations… 
intercompany relations of more than fifty percent and twenty percent if the… if 
the holding was more than fifty percent. Well, this isn’t tax bearing credit. We can 
easily accept because participation dividends are not included in tax basis, in the 
Netherlands we have participation exemption, so you got there the best thing tax 
bearing credit that you could get, we don’t tax it. It is not… we don’t see foreign 
dividends, from tax point of view, they’re not physical. Then in respect of interest, 
well, we had to agree to a ten percent withholding tax for loans of… longer than 
seven years and fifteen percent for all other interest, payments and tax bearing 
credits above the treaty rate of fifteen percent in tax bearing credit of twenty. 
Well, the Netherlands position is, in particular already in the late eighties, that 
we would never give tax bearing credit higher than the treaty rate agreed upon, 
but we had to accept a tax bearing credit of interest of twenty percent and that is 
not the only thing we had also to accept in definition of interest that was related 
to… that was taken from the definition of interest in the OECD sixty-three model; 
other interest is according to the OECD sixty-three, the end of the day the notion 
of the domestic law, so if you change the domestic law, if you extend the notion of 
interest in domestic law, well, then you have more rights to tax, this reference of 
the interest definition to domestic law disappeared in the OECD model seventy-
seven, you don’t see it… you don’t see it in the U.N. model. So, interest is in 
OECD seventy-seven and the U.N. model a stand alone definition, it was not in 
the OECD sixty-three and, well, that made the position of interest rather 
vulnerable because if Brazil would extend domestically the notion of interest, 
well, Brazil could unilaterally extend its withholding tax on interest; perhaps you 
remember the case… the Melford case in Canada, also somewhere in the early 
seventies, where this extension of domestic notion of interest in this… in that 
case it refers to bank guarantees, bank guarantees where not in the relation, not 
in this case between Canada and Germany, and Canada had extended its 
domestic notion of interest and had included payments for bank guarantee as 
interest and that means that under the treaty with Germany, Canada had more 
right to tax; well, in the end of the day, well, you know the old histories about 
static, dynamic, interpretation and notion of interest that relates to domestic law 
is quite, quite vulnerable. 



So, that to continue, for royalties you asked fifteen percent overall and twenty-
five percent for trademarks and tax paying credit of twenty-five, and Brazil also 
asked for dividends as far as I remember and for royalties in grace periods so the 
withholding taxes, the reduction of the withholding taxes on the dividends 
royalties would not be available at the moment that the treaty entered into force, 
but some years later; well, also in this respect we had some success in the 
negotiations and a very important issue was for the Netherlands, we had a very 
important issue, in fact, we lost some of our holy cows in taxes negotiations and 
yet never before accepted in capital gains on shares on the source state, but we 
had to accept the deal, and, then, what was worse for us also we had to accept 
capital gains on shares without exception for reorganizations, but also there we 
had to concede, then in respect of technical services yet never accepted fifteen… 
yet never accepted the withholding taxes on technical services sector; well, we 
had to accept here the withholding tax of fifteen percent, we had never done it 
before, we had to accept for professional services and paid by [ininteligível] 
means that there was no fixed based criterion available to fix base comparable to 
permanent establishment, well, any payment for professional services was 
taxable in Brazil, yet never done before; well, then, Brazil asked for a bunch of 
profits taxes of fifteen percent and we had to accepted and, then, in article 
twenty-five paragraph 2 we had to accept also the fact that Brazil was not 
prepared to accept the fact that if there was a mutual agreement, that the mutual 
agreement would be implemented in respect of the time limits in the domestic 
law; well, if you see all this points we had to accept, all this points and what the 
Netherlands won, the Netherlands side won, was a few things: the delivery, the 
distribution activities, well, they were accepted by Brazil as an exception to the 
PE concept; the reduction of withholding tax in intercompany relations on 
dividends, twenty-five to fifteen, and the… well, I think that’s all, that’s all. We 
offered really everything that was more or less holly for us and, well, to get… to 
give the Dutch companies the possibility to distribute their profits out of Brazil 
because of the inflation here in the country in that period. So, the problem was 
that we did a lot of concessions and our Minister, he was, in fact, not prepared to 
defend the treaty in Parliament; well, I don’t know how it goes here in Brazil, in 
the Netherlands all treaties have to go to Parliament and if one fifth of the 
members of Parliament ask for an explicit procedure, then, there is a discussion 
in the full Parliament, if not, well, then it’s a silent procedure, then there is no 
discussion in the Parliament. Well, in this case, we… what we do with tax treaties 
and all treaties, we add to the board of the treaty a explanatory note, this 
explanatory note is not completely the same as the technical explanations that 
you find with… in America with tax treaties, the American technical explanations 
are mere technical explanations of the deviating provisions; well, we do the same, 
in Dutch explanatory note contains… contains an explanation of all deviating 
provisions, but it also defends the techniques of the negotiator, why accepted all 
these concessions, he has to explain everything in detail in this explanatory note 
to make the Parliament aware of what happens, well, we did it, and we gave all 
the explanations and, well, once the treaty with tax explanatory note arrived in 
Parliament, was submitted to Parliament, well, Parliament wanted no more about 



it wasn’t became not a silent procedure. It became a explicit procedure with a 
discussion in full in Parliament; well, we have tried to do the utmost to get as 
soon as possible discussion in Parliament normally takes around two years 
before you have such discussion, but because of the urgency of the case, we were 
able to do it in two a three months and, well, the Minister made clear in 
Parliament that he did not have any choice. He also said, “Well, we have accepted 
this in this very special situation in our… in the relation with Brazil,’ but he also 
said, “We have done this time but we cannot do it another time”, and he 
ultimately that was the special [ininteligível] of the Dutch… Dutch companies. 

Yeah, this is bit the story behind the Dutch treaty with Brazil and, yeah, I don’t 
know if you’re aware of all this background on our side, I think on your side, you 
could have been, you would have been very happy with the treaty because many 
of your wishes were fulfilled, except delivery and perhaps you thought, “Well, 
perhaps you should have added even a higher [ininteligível]”, but I think your 
wishes were fulfilled. Yeah! 

Sr. Presidente Ricardo Mariz de Oliveira: Good, professor. Thank you very 
much. If you have some questions can address in English, please. Just a 
clarification: you mentioned two taxes, Brazilian taxes, which were excluded from 
the treaty, first one was the income tax on minor interest activities and the other 
one was the we call the ‘imposto suplementar’ the additional taxes on prices 
about twelve percent of the capital registered with the Central Bank. The first one 
there is a tax on activities of minor interest never went actually in force. 

Sr. Wim Wijnen: Ok. 

Sr. Presidente Ricardo Mariz de Oliveira: It was… it is foreseen in law four one 
three one, but never went into force. 

Sr. Wim Wijnen: Uh-huh. 

Sr. Presidente Ricardo Mariz de Oliveira: And the second one is revoked 
several years ago…  

Sr. Wim Wijnen: Yeah. 

Sr. Ricardo Maiz de Olivera: I don’t remember exactly the date, but it’s no more 

in force. On the other hand, we have another income tax in Brazil, which is not, 
at least, expressed in the treaty, the Dutch treaty, which is the ‘contribuição 
social sobre o lucro’ [social contribution over profit] 

In 1988 our Constitution split the income tax in two kinds of tax, the income tax, 
the proper income tax and another tax which is based on the corporation. 

Sr. Wim Wijnen: Ok. 

Sr. Presidente Ricardo Mariz de Oliveira: Income. And the, it’s a kind of 
contribution… To the, huh, social security. 

Sr. Wim Wijnen: Ok. 



Sr. Presidente Ricardo Mariz de Oliveira: So the income tax were used, I don’t 

remember, at the time eight percent… And this contribution is less than at the 
rate of eight percent. 

Sr. Wim Wijnen: Ok. 

Sr. Presidente Ricardo Mariz de Oliveira: So, at least, in accordance with our 
view in Brazil, our stand point in Brazil, even in certain cases we have some 
decisions by the Supreme Court… This second tax is not equal to the income 
tax… And then so it’s not covered by the Dutch treaty. 

It’s very interesting because you have two or three treaties after the Brazilian 
Constitution which included this second income tax in the context of the treaty. 
And the Dutch treaty was concluded in 1991. No, excuse me. 

Sr. Wim Wijnen: Yeah. 

Sr. Presidente Ricardo Mariz de Oliveira: No, ‘91. Yes. ’91. 

Sr. Wim Wijnen: But that was initialed in ’89. Yeah, we don’t see the deal. So 
there the whole reason the [ininteligível] stops. 

Sr. Presidente Ricardo Mariz de Oliveira: In any case, after the Constitution, 
the Brazilian Constitution, it’s not… is… this treaty is silent about this tax. 
Professor Gerd, please. 

Sr. Gerd Willi Rothmann: There was no other way to say something about these 
negotiations; I want to say a little thing about the situation today. Unfortunately, 
the situation is not better… than at the time of the Dutch negotiations. It’s not 
better because the environment, the [ininteligível], is still the same pressure; at 
’89 the pressure was because of inflation, forty up to eighty percent. 

Sr. Wim Wijnen: Yeah. 

Sr. Gerd Willi Rothmann: So you had to act and you had to accept. Today we 
have a very better situation, economic situation in Brazil… You know the 
importance of some treaties and you know importance of Brazil for foreign 
investments. 

There are very few countries, which are so interesting or possible for… for foreign 
investments. So this situation is used in the negotiations… of tax treaties and not 
only in negotiations, but interpretation of tax treaties.  It’s… I… huh… it’s not… 
very, very… let’s see… it’s a quite… it’s not very diplomatic as you come from, 
you career was that government of the Netherlands, but so I want to quote what 
we heard at Law School from Marcos Valadão. Marcos Valadão at that time as 
being the chief of the international relations of the Ministry of Finance. And what 
he told us was still… well, you don’t see… I have very little hair, very, but say 
grew up and up because it was impossible”. His speech was on interpretation of 
tax treaties and the application of tax treaties, the result of his speech was there 



is no interpretation, it’s only application and we apply our tax treaties in the way 
which it is convenient for us. 

We don’t worry about interpretation, we don’t worry about OECD, we don’t worry 
about the fact that article seven is a main article for taxation, for us is not article 
seven, is article twenty-one where we can tax freely as a source country and, 
mutual agreement, well, for Brazilian there is no way for it, there is no place for 
mutual agreement because we’re sovereign, we’re… our sovereignty doesn’t 
permit that an official of our country goes and into negotiations and opens gifts 
some, huh… let’s see… he accepts something which our law, but you must know, 
see – words of Marcos Valadão –, you must know that OECD model agreement 
was born in the country which… in countries which don’t know the principle of 
legality. 

Well, it’s tremendous! It was born British, English, German, I think all of you, 
you’ve the principles of that you can tax only if there’s law. And says, Wow, the 
other countries don’t have this principle, only we have this principle and we can’t 
give up this principle so mutual agreement that doesn’t exist for us. And 
habituation? Wow, habituation never! And so on. It was very… I became very sad 
about this statement because I saw that Brazil is only using the economic 
position it has today to, huh, not to discuss, not to have a basis for really 
cooperation, but the only used [ininteligível], at one moment, with my arguments 
he said “Well, you know, that law, the interpretation it’s not like mathematics. 
Two plus two mustn’t be equal four, it maybe three or five”. And, on the other 
hand, I told “Wow, didn’t you realize that Brazilian investments, investments of 
Brazilian companies, foreign investments of Brazilian companies reach… still 
reach about two hundred and fifty billion dollars, half of the foreign investments, 
in Brazil, it’s about five hundred and so Brazil is becoming, huh, less a source 
company… source country, but you’re… you have to apply article seven! 

Well, what we’ll do then? How can you… how can you say “Well, article seven 
applies in this case because now we’re the residence of this country of residents, 
as a source company I article twenty one, as a residence country article seven!  

Well, it’s crazy! I didn’t believe what I heard, but, unfortunately, two weeks later I 
spoke with another official and he told me that, indeed, that’s the scenery and 
the negotiations now, you don’t have as a negotiator, huh, Dornelles, for 
example, who you knew very well, not only Brazilian, but the… the law of the 
respective country, you have two or three people, they have only this instruction, 
“We must get taxes, we must tax, that’s all, if the other countries are interested, 
they have to accept it, but there’s no deal”.  

It’s not… I think it’s very short-sighted to… this behavior and it should have 
changed and I was very lucky last year, when I had the opportunity with some 
officials of the Ministry of Finance and I saw that most of them I have met they 
have another attitude and they’re not very comfortable with this interpretation. 
So, I still, in this scenery, I created a new method of interpretation, the Brazilian 
method of interpretation it’s not [ininteligível], but theological. 



[risos] 

Sr. Gerd Willi Rothmann: It’s a dogma! “Tax must be paid” and there’s no 
discussion and we’re not worried about the tax treaties we’ve signed, the other 
countries must arrange, how to survive with it. 

It’s a pity, but we’re working and as I told you even at the Ministry of Finance 
there are very intelligent and good informed specialists, experts, so I’m still 
hopeful that any day it’ll have a change, it’ll be more, let’s say, not so aggressive 
in these negotiations. You see, for example, you quoted the treaty with Germany 
and I was there at ’75, Dornelles was leader of the negotiation… the negotiators, 
it was very, very good, a very high level and, huh, and they gave the matching 
credit, and, you know, mainly the question of the matching credit, huh, Germany 
had… because Germany had, huh, some… a bunch of [ininteligível] problems 
and they won’t give anymore this matching credit and this was main reason for 
the end of the tax treaty with Germany. So, we… now we make a big effort to 
have again a tax treaty, which could be suitable for both countries. 

That’s it! It’s cooperation, it’s not... it’s not a war. It’s not a fiscal war, it’s a 
cooperation, it must have a tax basis for the economic cooperation and for the 
development of all the countries. 

Sr. Wim Wijnen: I fully agree with that. 

Sr. Gerd Willi Rothmann: So, that’s the only remarks I have. 

Sr. Wim Wijnen: Yeah. Well, I’d like to make one… two, three marks: the first 
one, huh, if it comes to terms in negotiations… in ‘adiante’, in package deal, well, 
then you realize that you start the real negotiation process on ten or fifteen 
elements that are left for the final… final bargain that you… that discussions will 
be hard, the harder the better. And, then, you realize that you can get only fifteen 
percent out of it, so in the end of the day both… both parties get fifteen percent 
and how are you go to value that? Well, we got only this, let’s say, this reduction 
from twenty-five to fifteen percent. For us, that was enough to make the fifteen 
percent balance at the end of the negotiations, so you don’t feel frustrated or so. 
We were happy with this bitter result, like the Brazilians. However, if you now 
have a look at what we conceived twenty, twenty-three years after, let me say, 
wow, we see now a treaty where we gave up quite a number of Dutch wishes. 
Perhaps the situation in Brazil is different, so if we look to this treaty and we look 
to the actual situation in Brazil, and the relation between the Netherlands and 
Brazil, perhaps this treaty is not the best treaty for this time, perhaps another 
balance should be found. I’m not a negotiator, I don’t know at all what is 
happening in the Netherlands Ministry of Finance, but I could imagine that, well, 
this kind of reasoning, I know, going home in the Netherlands Ministry of 
Finance, “Well, we have to reconsider the matter, the situation has changed. And 
we should renegotiate”, yeah, and if I done… [risos] … here your arguments, well, 
then I think these negotiations will be quiet tough. Another second, remark, huh, 
Brazil exceeded to the Vienna Convention of the law of treaties and that… that 



treaty is very generally formulated, well [ininteligível] by even … even if you’re not 
party to the treaty, but, well, Brazil explicitly exceeded to the Vienna Convention 
and that… well, that means that you accept certain provisions like, [ininteligível], 
you accept interpretation rules… Yeah. Generally formulated, but they aren’t in 
the Vienna Convention, so you cannot set aside these rules to which you 
exceeded, huh, in an… even more far reaching treaty, that’s what I think. In 
particular… in particular, the whole discussion on article seven and article 
twenty-one on your, well, databases is, as far as I understood, all one decree 
that’s made on a decree… one decree that’s not a law, but a decree. And you tax 
administration twice to… applies this decree also to treaties that were concluded 
before the entry into force of this decree. Well… 

Orador não Identificado: It’s an interpretation. 

Sr. Wim Wijnen: Sorry? 

Orador não Identificado: It’s an interpretation. 

Sr. Wim Wijnen: It’s only an interpretation. 

Orador não Identificado: Only interpretation?  

Sr. Wim Wijnen: Okay. 

Sr. Gerd Willi Rothmann: Only interpretation. It’s a misinterpretation. [risos]. 

Sr. Wim Wijnen: [risos] Yeah. Okay. That… doesn’t… 

Orador não Identificado: Only an interpretation. There is no legal basis…  

Sr. Wim Wijnen: Okay. I thought it was a decree. 

Sr. Gerd Willi Rothmann: No, no, no, no not at all. It’s only an interpretation. 
They say… It’s only an interpretation, this say “Well, for example, huh, for, let’s 
say, taxation of the gains of the result of a company and so on, they say, well, the 
definition of profits must be the definition of our domestic law. They… article 
seven for them is only provision concerning the profits as defined in domestic law 
for Brazilian companies. 

That’s… It’s completely wrong. Article twenty-one is for all benefits coming from 
the activity of an enterprise. And, for example, article seven, article fourteen now, 
huh, in OECD, say, well, why do we have article fourteen? Because it’s only… it’s 
included in article seven. 

Sr. Wim Wijnen: Yeah. 

Sr. Gerd Willi Rothmann: Because the situation is the same. For… not for 
Brazil. Brazil continue applying article fourteen because with article fourteen 
they can tax… have specific taxes all about this, and so on. So, it’s a whole 
misinterpretation of tax treaties on the OECD model. 



Sr. Wim Wijnen: Yeah. Well, I can imagine that you… well, that tax treaties have 

only a very limited number of definitions and the term ‘profits’ is not defined in 
the treaty, if you call to article three paragraph two, you can fall back on your 
domestic notion, so you have a beginning of an argument. We had in the early 
eighties, when we were in Malaysia, we had the same sort of discussions; there 
also Malaysia wanted to tax technical services under article twenty-one. 
[ininteligível]. 

Because they said, “Well, technical services, I don’t dealt with it in our income 
tax, but in a separate tax”, and then we said, “Yeah, but technical services… the 
nature of a service. What’s the difference in the… in between the income of a 
service and the income of another business or profit?” It’s the same! This is the 
same sort of animal. And so then we said, “How do you mention it? An income 
from a service?”, and then they said, “Well, it’s income”, they said, “it’s not 
profits, not it isn’t, it’s not profits!” Ok, then we solved the matter. We start 
article seven with the terms ‘income profits’ and ‘income [ininteligível]’. It’s 
acceptable to you, and it was acceptable. Well, so we thought that we had solved 
the matter. Well, nothing was less true, because… [risos] … when the treaty 
entered into force we had still the same problem! 

Sr. Presidente Ricardo Mariz de Oliveira: Professor Zilveti.  

Sr. Fernando Aurélio Zilveti: Thank you. I really appreciate your speech and 
everything you teach to us during this week. I think we we’re in a debate, huh, 
teach, in a debate, huh, Institute, I have to install some debate with my 
colleague, my professor, Gerd Rothmann. I know that we have many problems of 
misinterpretations of tax treaties and you mentioned one, very clear, very similar 
to the one we have in Brazil and I remember Keith [ininteligível] wrote a paper 
published in our tax review here in IBDT suggesting a international court for 
interpretation of tax treaties, in which the countries could find a good way to 
settle some disputes and negotiate some kind of arbitration between countries. 
The point is, according to our Brazilian international law system, since the 
nineties we changed the diplomatic way, we negotiate internationally, we used to 
have the so-called public international law, so the state public international law 
orientation, so on… from the nineties… from the middle of the nineties on, we 
changed to the diplomacy of results. By this changing the negotiators of our 
country changed the orientation, they were focusing only the Brazilian interest 
and not the international interest; they were not interests in OECD model 
anymore because they don’t understand that the OECD model reach the 
Brazilian interests, economic interests. 

I’m not defending Brazil, I’m a lawyer and I defend the law, but the point is, the 
diplomacy changed in Brazil, so they… they believe, they… that if they follow the 
OECD model, they’ll export income sources and not maintain… keep these 
sources in Brazil. That was the way of thinking of our negotiators, of our 
ministers of Finance and that’s why some, huh, double taxation agreements like 
Brazilian and German double taxation agreement was terminated, because the 



Brazilian side was a little tough, a little stubborn, also, to not to accept the 
international model, with an argument that, okay, it’s a political argument that 
the OECD model was developed by the rich countries and not by the developing 
countries and if we follow the OECD model, we’ll follow the rich countries 
interests and not the developing countries interests. So, there is some movement 
in the BRICs challenging the OECD model and in a… I was in a International 
Congress and I heard from many BRIC’s representatives the… some thoughts 
saying that, “Why we keep discussing the OECD model? Why we keep following 
the OECD model?” and that’s a little risky from our perspective, from a 
international tax teachers, that if we just challenge a model we’ll put our treaties 
in danger and our relation with other countries as well, so I like to hear your 
ideas about it. 

Sr. Wim Wimjen: Well, why are the politicians not prepared to follow the U.N. 
model? That’s made for developing countries, I would say, or not… oh, no, no, 
OECD countries, specifically made for. Why is that not in discussion? If you say 
‘yes’, that is, ‘why not’, well, then you should realize that the U.N. model is nine-
five percent, it’s the same of the OECD model. So you are... So through back door 
you are … [risos] … you were again in the OECD.  

Orador não Identificado: Only six months in [ininteligível]. [risos]. 

Sr. Wim Wimjen: All right. Well, some of this provisions of the U.N model are 
very irrelevant, not all of them, some of them are even counterproductive, but, I 
would say, they’re very, very, very reasonable provisions in the U.N. model, so, 
but, yeah, to a certain extent the… the funny thing is that in the U.N. 
discussions, on a specific model for non-OECD countries started in ’69. And then 
you have the remaining discussions, then in 1980 you have the U.N. model, the 
first U.N. model, than there were many discussions. I participated in the nineties 
in these discussions and then in 2001 you have the second U.N. model. Today, I 
don’t know where you are… aware of it. Today, 2012, the UN model will be 
published in New York. And this is a very important day for the U.N. model that 
today there is a new model. And, but, if you compare this model, the OECD and 
the U.N. model, there is a very great deal of similarity. No doubt. In other terms, 
if the non-OECD countries have this cast for so many years among themselves, 
huh, this specific relation between themselves and OECD, then I question how is 
it possible that all those years the non-UCD countries were not able to formulate, 
well, more specific provisions? Why not? There was… they have discussed now 
the matter more than forty years, still the end result is the U.N. model that’s 
more less the same as the OECD. I was… I was in these discussions, then they 
said, “Well, we would like to have specific provisions for financial instruments for 
developing countries”, My goodness, that’s… that’s a subject very complicated, 
then specific rules for [ininteligível] for developing countries has been on the 
agenda for years and years, specific provisions for abuse of tax treaties for 
developing. Many, many years, many discussions, and what was the end result. 
Point is, perhaps it sounds a bit exaggerated, but could be that, in mathematical 
terms, two plus two is four in the OECD world perhaps also in the non-OECD 



world.  If I compare the two models, well, I’m inclined to say perhaps not all is 
two plus two is four, but perhaps nearly four. 

Sr. Gerd Willi Rothmann: Well, first I must say that Dornelles, for example, 
always defended the application of U.N. model… and not of OECD. But I think… 
the worst thing is that we have no technical problems, don’t have the problem to 
apply U.N. or OECD, we have no technical problems, we have political problems, 
and our domestic law it’s the same. How can you expect certain… the tax 
authorities respect international tax treaties if they don’t respect the Brazilian 
Constitution on domestic law? So, our problems are political and not technical. 

Sr. Wim Wimjen: Okay. 

Sr. Gerd Willi Rothmann: Technical is no problem, we’re very good experts, they 
know how to do it, they know how to apply it, but they won’t apply it for political 
reasons and, so, I remember… I remember, last, the if I, at Paris… [risos] 
[ininteligível] plus two. Huh, the WTO group, they had a special panel about 
cooperation between tax authorities and tax payers, and one representative of 
your government, huh, they were coming from the U.K., Spain, Italy, 
Netherlands, and I saw that in the Netherlands the rules for this cooperation are 
the most at once of this countries I named, even from Germany and, too, from 
Secretary of Finance from Bavaria was there, and the Netherlands, I think they 
have reached, huh, the best level from this countries I named, and what is the 
basis of it? It’s a basis that ‘we’re not enemies’, we want us to be in internal law, 
in internal tax laws, we must have a cooperation, so we have to try to introduce a 
better… a better basis for this understanding, for this mutual understanding. In 
any way, in simple ways of auditing and so on, you know better than me. So this 
must be in domestic law and only when this is done in domestic law, we have 
some chance to have a better scenery in the international tax law. 

Sr. Fernando Aurélio Zilveti [01:02:19]:- So, I still concerned about technical 
issues arising from our Brazilian law and I’m not convinced that the transfer 
pricing Brazilian model and some other laws about cost sharing and [ininteligível] 
capitalization rules, I think that capitalization rules are that wrong. So I have 
some doubts about it. So, I agree that we don’t follow the OECD model. But I 
have to consider that the transfer pricing rules in Brazil, Brazilian transfer 
pricing rules are not that bad. Even if we considered the global groups. It’s just a 
way Brazilian found to make the things easier for the fiscal authorities. You 
calculated and to fiscalize and to audit the companies, and if we think about it, 
the companies can calculate globally how to deal with the Brazilian model. And 
they do this. So that also happens with cost sharing and also, we think, 
capitalization rules. So, my point is, okay, we don’t follow OECD model; we also 
don’t follow the OECD model when we discussed about Brazilian companies 
abroad. So, but we can find, as you told before, a way by negotiating our tax 
treaties, one by one, as we did with Spain a way to get the best for both countries 
or even not to terminate agreement. 



Because we considered that, if we put the diplomacy of results, in the end of the 
day we want to negotiate with the Netherlands. We don’t care about some 
problems Netherlands has in your side, in the Netherlands side, and about tax 
havens and about all the problems we can see in Netherlands. But if we want to 
negotiate with Netherlands, we can find a way to interpretate or to make a short 
cut to get this result by amending some points of our treaty and not follow the 
OECD model in hundred percent, I mean. Just to make the thing easy and just 
to make the thing possible. 

Sr. Wim Wimjen:, Yeah. Well, you should look at the OECD model only as a 

recomendation, it’s no more than a recommendation to facilitate the negotiations 
and to create, to say the very simple terms, to create highways in the 
international tax arena for the international business. So that the international 
business knows what the international rules are. However, in a bilateral 
situation, well, you need more rules, it’s only the OECD model and the U.N. 
model only starting point, of course the domestic laws of two countries have to be 
combined and in many situations you need more rules, if you take the 
Netherlands treaty with the United States, well, I think if you would lift, if you 
would highlight the provisions of the treaty, which are in conformity with the 
OECD model, perhaps only fifteen percent or less, so the treaty between the 
Netherlands and the United States is, well, is formulated on the basis of the 
needs of the two countries, and the United States had very special wishes, and 
then we had even more wishes, and then, you know, [ininteligível] the whole story 
about the provisions for limitation benefits that we made. Well, this… we 
included into the treaty, let’s say, twenty-five percent of the treaty with the 
United States relates to provisions to protect the treaty against abuse. Twenty-
five percent! You could question, well, what time of instrument is it, that you 
need so many provisions to keep it right, but there you seen it. So, it’s nothing 
wrong with adapting in a treaty, to including… to include in a treaty the 
provisions that are needed to, well, to for the bilateral situation and bilateral 
needs. It’s the nature of thing, I would say. 

Orador não Identificado: Yeah. Okay. 

Sr. Gerd Willi Rothmann: Well, first of all, I agree with Zilveti(F) that the 
transfer pricing rules are very good for brazilian tax lawyers… only. 

Not for the tax payers, because the tax lawyers have a lot of clients, because this 
legislation is [ininteligível], it’s not so perfect, huh, it’s not as bad as somebody 
thinks, but we are missing a lot of into practice. We have these percentages on 
the profits. It’s a profit matching. 

Okay, this is acceptable, it’s a, let’s say, it’s a kind of certainty if we follow this 
percentage everything is okay, but the law establishes we can change this 
percentages, in law we have this possibility, but in practice is impossible to 
change it, if even we have the best reasons to change it, and that’s a problem. 



So, I think the problems still remains technical, and not technical but political. 
Technically what do we have? You mentioned paragraph one of article nine: 
adjustment of the transfer prices. You… I don’t know any Brazilian tax treaty 
who has this clause. They don’t accept it. 

Sr. Wim Wimjen: The corresponding adjustment. 

Sr. Gerd Willi Rothmann: No. That isn’t… this corresponding to adjustment 
foreseen in Brazilian tax treaties. So, what is main purpose, that’s my personal 
opinion, the main purpose of tax treaties, of course, is certainty. 

Sr. Wim Wimjen: Sure. 

Sr. Gerd Willi Rothmann: The second reason is to avoid double tax, double 
taxation. 

Sr. Wim Wimjen: Yeah. 

Sr. Gerd Willi Rothmann: How can you avoid double taxation without 
adjustment clause? You can’t do it, because if you have to pay more in Brazil, the 
other country must refuse what they taxed. So you need an adjustment clause. 
So, the problem is not to negotiate modifications of model, it’s a normal result of 
negotiations, but is… it is, to, accept the whole structure and to accept it like the 
Convention of Vienna did ‘bona fide’. 

Sr. Wim Wimjen: Yeah. 

Sr. Gerd Willi Rothmann: The problem is ‘bona fide’. If both parties are ‘bona 

fide’, of course, they’ll negotiate. Brazil will want to tax twenty percent and the 
other country want to tax only ten percent. It’s a normal negotiation. But it’s not 
a basis of law system, the law system must be obeyed. And the mainly ‘bona fide’. 
So, the good faith clause ‘pacta sunt servanda’ is, unfortunately, completely 
disrespected. 

Sr. Wim Wimjen: Yeah, if you don’t include in a treaty a corresponding 
adjustment, then the wrong state gets the benefits- Another thing is, huh, the 
U.N. model has a corresponding adjustment and it included in the 2001 model, 
in certain paragraph perhaps, you have seen it, a corresponding adjustment is, 
only then, not point of, let’s say, discussion and when there is some sort of fraud 
or abuse, but in all other situations. Well, countries are supposed to adjust 
correspondingly. 

Sr. Gerd Willi Rothmann: Yeah, this seems to be the theme of sovereignity. 

Sr. Wim Wimjen: Yeah. 

Sr. Gerd Willi Rothmann: “We won’t do it because we’re a sovereign country”. 

Sr. Presidente Ricardo Mariz de Oliveira: Bianco. 

Sr. João Francisco Bianco: Wim, I wanted you to say some words about your 

experience negotiating tax bearing issues with the developing countries. I 



understand that the OECD has a very critical position about tax bearing because 
normally use for tax planning purposes. What’s your view about it? How do you… 
what is your experience on it? 

Sr. Wim Wimjen: Yeah, well, I can give only my own experience. I know that 
Netherlands Ministry changed its opinion. In the past, let me start with saying 
what happened on the Dutch tax treaties before 1980. We had a number of 
treaties with tax bearing credit formula and the Netherlands was prepared to 
accept that. Even very liberal tax bearing credit provisions. If I give you the 
example of a country like Singapore or Indonesia or another number of other 
countries, the Netherlands accepted even tax bearing credits above the treaty 
rate. In the relation to Singapore, for instance, there was for interest in 
withholding tax of ten percent and if Singapore would reduce the withholding tax 
to, let’s say, to zero, then the Netherlands was prepared to give an additional 
credit in the Netherlands, not only ten, but even twenty. Why wasn’t the 
Netherlands prepared to do so? Well, the income per capita in Singapore was 
much lower, in that… in the period that the treaty was negotiated, than the 
Netherlands, much lower, and for that reason we were prepared to do something. 
Well, later on, in the late eighties, it appeared that the income per capita in 
Singapore was much higher than the Netherlands, so the situation was different, 
and then was another thing, and not only with Singapore. The tax bearing 
provisions in the Dutch treaties became subject to very nasty tax planning, so we 
had to revise our position, and in the early eighties we decided in the Ministry to 
limit the tax bearing credits. We said, “Well, we are only prepared in relation to 
non-OECD countries to accept tax bearing credits, but not further than the 
treaty rate agreed between the Netherlands and the other countries.” So, the 
treaty created the limits. If we agreed in negotiations to, let’s say, in ten percent, 
well, then the limits for the tax bearing credits was ten percent and not one 
percent higher. And further we excluded from the tax bearing credits provisions 
situations wherein country reduce its… reduce its general… its general 
withholding taxes rate. We accepted only reductions of the withholding taxes in 
relation to, let’s say, of domestic tax law that was introduced to attract foreign 
investors to specific regions in the country or to… for, tax, huh, lower… 
withholding rates for certain types of industries and, in general, we limited the 
tax bearing credits to a certain period of time. We were not prepared anymore to 
give in tax bearing credits for the rest of the eternity, because of… our 
experiences with Singapore where we had the example of a country that was after 
a couple of years even in a better situation than the Netherlands. So, we thought 
every ten years, we have to revise the matter and if the situation is the same, 
well, we can continue with the tax bearing credits, and if the situation is 
changed, well, then we can, huh, stop it or we could find a mutual agreement 
procedure for all these other conditions. This time provisions we developed in the 
course of the early eighties. Yeah, and that is still… that was the situation until, 
let’s say, 2000, and then, well, the OECD did… took a position and, well, then, 
perhaps not all, I think also under the influence of the United States, because the 
United States is [ininteligível] against… against tax bearing credits, and, well, the 



OECD is… well, took position that no tax bearing credits should be given in, and 
the Netherlands took the same position today, and I… I don’t know… I’m not… 
[risos] 

I don’t know what happens in the Netherlands Ministry, I left the Ministry in ’93, 
so I don’t know the actual situation, but this is what I remember, from my… the 
negotiated treaties, we were always prepared as long I… I was in delegations, and 
I… we always prepared to accept tax bearing credits, but not to hand, the treaty 
party should ask for it and we were not prepared to give it to OECD countries, 
only to non-OECD countries and, well, the point is, we have in the Netherlands a 
specific Ministry for development aid and the general policy was that we should 
not give development aid through tax treaties. The general policy in the 
Netherlands was that we should avoid that we give, huh, all kind of separate 
channels development aid and we… doing so, then, well, the total overview of 
what we are doing in this fields will be lost, so the general policy was we have a 
Ministry of development aid and we should use that channel and not the cha, 
huh, we should not give development aid through tax treaties and we do so if we 
would give in tax bearing credits higher than the treaty rate, because the treaty 
rate is, in principle, principal based on, huh, the credits [ininteligível] in the 
resident state. And, so the tax treaty rate found in the negotiations between the 
two countries, well, is checked in the respect, in principle, checked in respect of 
the credit [ininteligível] in the resident state. So, what the resident state in the 
Netherlands is prepared to do is to give up [ininteligível] credits, all tax on foreign 
income and we were prepared to do so. We are an exemption country and for us 
it’s not necessary to have income, budgetary income from foreign income, so we 
were prepared to give also [ininteligível] credit away all the tax could let that we 
levy on the basis of dutch domestic law, but we are not prepared to do more. If 
we would give more tax away than the tax earned on foreign income, then we 
would give away tax on dutch income and that’s something we dislike. That’s 
something we don’t. We have the strong opinion that income, and I think the 
same goes for Brazil, we have very strong feelings in the respect of dutch income, 
we want to tax dutch income and we do not like to give away tax on dutch 
income to another country. And I think in Brazil is the same. If I would make a… 
[risos] … calculation on the board I would ask you, “Well, you’re the resident 
state. Are you prepared to give away dutch… of brazilian tax to an brazilian 
company, for… for income? I think all of you would say “no”, that is something 
we’re not going to do. 

Sr. Presidente Ricardo Mariz de Oliveira: Tem mais? Is there any question? 
Bianco? 

Sr. João Francisco Bianco: Wim, I… we have… you know we have this position 
here in Brazil, tax authorities in Brazil understand that the services are subject 
to withholding of a twenty-five percent, here in Brazil. And I’m always curious to 
know why tax payers from abroad don’t make pressure on their governments in 
order to renegotiate tax treaties with Brazilian government. Why don’t they… why 
they do agree with this? Why do they submit themselves to this situation? Do you 



feel any pressure? Do you… Do you… why tax payers from abroad don’t do 
anything in order to change the situation? I am very curious to know! Maybe 
Gerd has the answer. 

[risos] 

Sr. Gerd Willi Rothmann: Well, my answer is a very sad answer… because, first 

of all, I don’t know, huh, in economical basis what’s the difference of the income 
from services and from goods? What’s the difference of income, of the import of 
services and the price to pay for the services imported and the goods imported? Is 
there any economical difference? I don’t see it. Plus, prices are not income, 
they’re only on the [ininteligível] basis and not income. So, first of all, why can… 
how can we tax this price of imported services? Huh, because, to answer your 
question, João, I think that the answer is that all domestic laws, even without a 
tax treaty, they accept the compensation of tax paid abroad. So, as the tax rate 
abroad, normally is higher… [risos] … so they… except the tax payers, for the 
country it’s different, but on the view of tax payers. Well, I paid ten percent for 
Brazil, normally thirty percent in Germany, so I have to pay ten in Brazil, twenty 
in Germany, for me it’s thirty, it’s everything okay, so there’s no pressure, but the 
country should make a pressure on it, and this I don’t know. I think it’s the same 
reason I told as the beginning, it the global economic interest in the country, but 
there is no… I don’t know… I can’t imagine another reason for it, but it’s 
interesting to observe, for example, [ininteligível], he… they defend the taxation of 
technical services at all, but not on the [ininteligível] basis, but on the net basis, 
and so, to tax at article seven on the net basis it’s impossible, it’s technically 
impossible, but we, here in Brazil, and I wrote a thesis about it, we have a form of 
taxation, company taxation on estimated on presumed profits we could apply to 
it. This domestic… this domestic way instead of seeing what is a real profit, we 
take percentages, for example, for as lawyers is thirty… Thirty-two percent of the 
income, of the… of the… what is the word ‘faturamento’, of the revenue attested 
by. So, why can’t we take this kind and say, “Well, article seven okay, it’s seven, 
not twenty-one, not twenty-three or thirty, but it’s article seven, but we admit a 
taxation at the source country on this basis, for example, and with this we’ll have 
the same situation as the domestic companies. So, I think this could be the 
subject of issue for negotiation. Or good faith negotiation.  

Sr. Wim Wijnen: May I make two remarks: first, you, Jan. Well, the question 
whether dutch tax payers are not setting in the Netherlands Ministry under 
pressure. You should realize that we have at Netherlands an exemption system, if 
services, services performed [ininteligível] in Brazil constitute, according to dutch 
standards, and be here in Brazil, well, then, in our opinion, you can tax here ten 
percent, or fifteen, or fourteen, or sixty, whatsoever, we exempt, so the tax payers 
in the Netherlands performing services here in Brazil, well, he is not going to 
complain, because he is exempted in the Netherlands, it’s one thing. If there is no 
be, well, he runs into troubles, and, then, I think, those tax payers, I think, for 
sure will complain with Netherlands Ministry and, then, well, the Netherlands 
Ministry has to count its blessings and if they can [ininteligível] the argument, 



and if they say, “Well, it adds up with other things”, then it’s indeed time to 
renegotiate treaty with Brazil. That could be possible, because under this treaty 
Brazil can tax services, whether they’re of professional nature or not, technical 
services according to protocol, fully taxable in Brazil and, yeah, then, the 
question… the point is… That’s the question. Or the answer. The Netherlands 
has to exempt, has to exempt also in all situations that is nowhere, that there is 
no be, so, I think that… 

Oh, I understand. 

The Netherlands tax payers through this treaty are covered. Another thing, I did 
last year with some others, an extensive research on services, we checked for, on 
request of the U.N. group of experts, we checked all tax treaties concluded in the 
period between ’97 and 2011 and those… in these periods, there are concluded 
all over the world two thousand tax treaties. And what we did? We took all those 
two thousand tax treaties and we checked which provisions in the OECD and 
U.N. model refer to services; a quite number of provisions, because the models 
are made for trading and for manufacturing, but not for services, so there is no 
specific provision in the models, nor in the OECD model nor in the U.N. model 
specific for services, so you find services in tax treaties, in article five, U.N. 
model, you find them when you have services in relation to building activities, 
you have services, in relation to insurance activities, you have services, 
professional services, yeah, you have services linked with royalties… Technical 
services… 

Yeah, the definition of technical services is very difficult because also the 
cleaning of my house is a person performing technical services because I never 
know what type of chemical products I have to use to clean my table. So, she’s 
perform. 

So, if you talk about technical services, you talk, in fact, about service, forget the 
term technical, but there are also services performed in relation to article twelve, 
so, we checked all the possibilities in the OECD and the U.N. model where 
services were in play, and, the end of the story is this. There were some 
remarkable conclusions, we formulated the conclusion quite generally. The first 
conclusion is this: most countries, if it comes to taxation of services refer to taxed 
services on the net basis, that’s one thing. Another thing is that means that you 
find in article five provisions for permanent establishments. Unfortunately… 
fortunately the U.N. model has a clear cut provision, so there you find a highway 
to tax on the net basis and the OECD model you have, now in the common, you 
have also a proposal, recommendation, a much more complicated provision, very 
difficult to read and perhaps even more complicated to apply, but most 
provisions that we found in those two thousand treaties provisions are based on 
the UN model, then what we found in respect of taxation in… on gross basis: and 
that was Brazil want to achieve. Taxation on gross basis because that’s much 
easier, you have a payment and you tax, very simple. Net basis is always 
complicated, but better for investments, if you’d like to attract for investors, is 



better to tax on the net basis. What we found in respect of taxation on gross 
basis in the environment of article twelve is that is more or less a jungle, there’s 
no recommendation, nor of the U.N nor of the OECD, so what happens in 
practice is that countries started to made their own provisions and you find all 
kind of different types of provisions, it starts, in fact, with the provision on 
technical services in the treaty, between United States and India, perhaps you 
are aware of that treaty and this treaty, concluded in the eighties and, for the 
first time, there is a very elaborate, memorandum of understanding in respect of 
technical services performed, linked, [ininteligível] linked with royalties, what’s in 
service and what’s in transfer of know-how, and the question is, the term is done, 
whether know-how is made available, if know-how is made available, well, then 
you, then it is royalty, its not made available, so then it’s service. Well, you have, 
what you see is this: all kind of formulations and exactly what happens when 
both models try to avoid is this whole myriad of provisions in which international 
business cannot find anymore its own way because you… became a matter of 
interpretation and that’s sort of OECD, United States and India, [ininteligível] 
made in the eighties in some sort of starting point and, then, in many treaties 
you find deviating provisions and it ends up in specific provisions for technical 
services, with withholding tax, and then you have provisions that… took 
elements of provisions for professional services or dependant personal service, 
article fifteen, so became a real jungle for the users of treaties and both should 
be done in my opinion is that OECD, and also the U.N., should make two 
alternatives provisions, one for taxation on net basis and one provision for 
taxation on gross basis, and so that also there’s a choice for countries, and that 
make the life for the international companies much, much easier. The existing 
situation became very difficult. 

Sr. Presidente Ricardo Mariz de Oliveira: Okay. Unfortunately, we’ve run out of 
time.. [risos]… thank you very much, professor. Bianco, you can please close our 
meeting. 

Sr. João Francisco Bianco: I would. This is the first time that professor Wim 

comes to São Paulo and it was really a great pleasure for us to have you here and 
I would like to thank you very much for spending your time teaching three 
nights, three evenings here, on our course, and one lecture we had at the Federal 
Court and one lecture here, with us, it was really a great pleasure. Thank you 
very much, Wim, I really hope that you have enjoyed your stay. 

Sr. Wim Wijnen: Very much. 

Sr. João Francisco Bianco: And you’re invited, of course, to come back next 

year, I hope you accept our invitation to come back next year.  

Sr. Wim Wijnen: For sure. Thank you, [ininteligível]. 

[palmas]  

 

 



 

 

 

 

 

FIM 

Eu, Marco Antonio Maia de Souza, transcritor, declaro que este documento, segundo minhas 

maiores habilidades, é fiel ao áudio fornecido. Revisado por J.T. 
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