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Tax Treaty Dispute Resolution

Heleno Torres

Professor Titular de Direito Financeiro da
Faculdade de Direito da USP

BEPS Framework

* Better cooperation to avoid harmful tax practices, address
tax avoidance effectively and provide certainty to the
international environment to attract and sustain
investment.

* BEPS Action Plan avoids double taxation.

* Double taxation increases the cost of capital and harms
multinational enterprises which have contributed to boost
trade and investment around the world.
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Action 14: Dispute resolution

* Mandatory binding MAP arbitration in bilateral tax treaties

*» Make Dispute Resolution Mechanisms More Effective — 2015 Final
Report

* Minimize the risks of uncertainty and unintended double taxation
* FTA MAP Forum: Dispute Resolution peer reviews

* Article 25 OECD Model Convention — the mechanism to solve these
cross-border tax disputes

* Principles of international law for interpretations of the treaties -
Articles 31, 32, 33 — Vienna Convention - Good Faith, object, and

purpose
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MAP in Brazil

* Brazil adopted a MAP provision similar to Article 25 of the OECD
Model in the treaties

» Specific time limit in some treaties:
* China and Finland — three-year limitation
* Argentina, Belgium, Ecuador, and Portugal: two-year
limitation
* India and The Netherlands: five-year limitation

* Arbitration process has never be adopted: domestic rules
challenges shall be addressed
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MAP in Brazil

* Ruling 1,669 of 10 November 2016

* Limited to specific cases: equivalent to the “first stage” — at the
level of the taxpayer and the competent authority of his State of
residence

* “Unilateral stage”: once the request is filed, RFB, if possible,
concludes the procedure.

* During the unilateral phase, the RFB determines whether a
domestic solution can be found without involving the treaty
partner.

Vil CO MGEEsso nnAﬂLEwG 0
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MAP in Brazil

* The “Bilateral stage”, which involves the treaty partner, is
authorized if the case is not concluded in the “Unilateral
stage” or if the request was filed abroad.

* The taxpayer cannot request if the case has already been
decided by judicial or administrative courts — even if the
decisions are not final.

* Execution of the solution depends on the taxpayer’s intention
of “waiving of judicial or administrative appeals”.
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MAP in Brazil

* During the unilateral phase, the RFB determines whether a
domestic solution can be found without involving the treaty
partner. This phase may be followed by a bilateral phase in which
the RFB involves the treaty partner.

* A decision reached under the MAP cannot be appealed in either an
administrative or a judicial court.

* A major issue for the Brazilian tax practice will be how the MAP
interacts with the domestic dispute resolution mechanisms.

Vil CO MGEEsso BHA‘ILEIPD 0
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2016 MAP Statistics

* Brazil: 13 cases (7 TP / 6 other)
2 cases solved (1 TP / 1 other)

« Germany: 1180 ongoing cases — 350 closed

» US: 967 ongoing cases — 184 closed
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MAP in Brazil - Obstacles

* A limited number of tax treaties

* Conflicts in the interpretation of tax treaties

* Conflicts between international and domestic laws

* Lack of protection of individual taxpayers rights

« Difficulties to comply with the international standards
* Lack of technical expertise

* Lack of trust in public administration

Vil CO MGEEsso nnAﬂLEwG 0
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MAP — future developments

* Formal request to join the OECD - additional changes to the
country’s international tax policy are expected

* Results of the upcoming presidential election this 2018
may change the scenario.

* Relevance for Transfer Pricing issues

* Anti-avoidance measures have been included in recent treaties
signed by Brazil

Wil ECI MGEESSO nuleEm{J
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UN - Obstacles

- United Nations is discussing Non-Binding Dispute Resolution
(NBDR) Mechanisms
- UN discussions have shown the following concerns:

» Arbitration and MAP affects their sovereignty

* Costs involved in an arbitration of MAP

* Lack of experience in arbitration as compared to
developed countries.

* Problems regarding transparency, reviewability, and
enforceability.

Wil E-‘:JMGEEsst} nnAﬂLEwE}
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Arbitration

* Application of the arbitration process shall be settled by mutual agreement, or
provisions of the Convention, Protocol or through diplomatic notes,

+ The arbitration panel: three individual arbitrators with expertise or experience
in international taxmatters,

* Splutions: (i) independent opinion approach or (ii) last best offer approach. The
optional arbitration process = independent opinion,

* Arbitration decision shall be binding on both States, except if: (i) a final decision
of the courts holds that the arbitration decision is invalid; or (ii) a person directly
affected by the case pursues litigation in any court or administrative tribunal.

* The decision would not be in any sense a formal precedent.
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Tax Arbitration in Brazilian Public Administration

* Law 13.129/2015 - any part can request for arbitration
(including the public administration)

* Camara de Conciliacdo e Arbitragem da AGU (conflicts
among Public Administration entities)

VIl CONGRESSO BRASILEIROD 0
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MAP and Arbitration

* Brazil, India, Indonesia, the People’s Republic of China, Serbia, South
Africa and Hong Kong, China reserve the right not to include paragraph
5 in their conventions.

* QECD - constitutional barriers shall not prevent arbitrators from
deciding tax issues.

* Some States may wish to include paragraph 5 but limit its application to
a more restricted range of cases.

* Interest and penalty payments should not be imposed in a way that
effectively discourages taxpayers from initiating a mutual agreement
procedure.

MGRESSO BRASI
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Painel 10 — Single taxation como politica fiscal: o caso dos hibridos
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International Single Taxation
as a Policy Goal: the Case
of Hybrids

Prof. Dr. Eric C.C.M. Kemmeren
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Agenda FIT.

e

QECD: hybrids and international single taxation (BEPS Action 2)
EL: hybrids and international single taxation (PSD, ATADs 1 and 2)
International single taxation: a misguiding notion

Alternative for international single taxation

- - - -

s ¥
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OECD: hybrids and international single AT
taxation (BEPS Action 2 (2015)) e

+  Primary rule: no deduction of payment
» To the extent that it is not included in recipient’s income

+ |n parent jurisdiction to the extent that it is also deductible in the
counterparty jurisdiction

«  Defensive rule: if primary rule is not applied
«  Deductible payment to be included in recipient's income
» Denial of dividend exemption for deductible payments as
primary rule
= Art. 4(1)(a) EU Parent-Subsidiary Directive: no directive
benefits for hybrid financial instruments as from 01-01-2016

+ Denying duplicate deduction in payer jurisdiction depending on
nature of mismatch

+  Automatic application
+ Avoidance of double non-taxation and double taxation
TiLBuRG -.'Ei‘j‘.- UrNIvERSITY
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Hybrid entity characterization (Art. 9 + 9a in conjunction with

Art. 2(4.9,11)ATAD 2 (EU) 2017/952))

Invesfor Stale R

Payer State P

Hybrid entity characterization (Art. 9 + 9a in conjunction with FIT
Art. 2(4 9 11)ATAD 2 (EU) 2017/952)) e

« Art. 9 of Directive (EU) 2016/1164 (ATAD 1) has been replaced

* Hybrid mismatch is result of differences in allocation of payments made
to or by hybrid entities

+  Only between associated enterprises/structured arrangement

+  Hybrid entity (Art. 2(9))

« Any entity or arrangement regarded as a faxable entily under laws
of one jurisdiction; and

+  Whose income or expenditure is treated as income or expenditure
of one or more other persons under laws of anofher jurisdiction.

+  Double deduction of payment, expense, loss (Art. 9)

» Mo deductionin Member Sfate investor jurisdiction (other
jurisdiction than jurisdiction in which payment has its source,
expenses are incurred or losses are suffered)

» |f deduction in investor jurisdiction, no deductionin Member State
payer jurisdiction (jurisdiction where hybrid entity is established)

*  Unless deduction to be set-off against dual inclusion income

50

e
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Hybrid entity characterization (Art. 9 + 9a in conjunction with FIT

Art. 2(4.9,11)ATAD 2 (EU) 2017/952))

w

Fayee Stale R
nil

Payer State P
niil
Royalties o E

s *a
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Hybrid entity characterization (Art. 9 + 9a in conjunction with FIT
Art. 2(4 9 11)ATAD 2 (EU) 2017/952)) i

50

+  Deduction/non-inclusion of payment (art. 9)
+ No deductionin Member State payer jurisdiction
» |f deductionin payer jurisdiction, income included in Member Sfate
payee jurisdiction
+ A number of (temporary) exceptions is allowed, e.g. in respect of banks
+  Reverse hybrid enlities (transparentin State of organization/non-
transparent in State of members) (art. 9a)
+ Incorporated or established in a Member State
+ Residentof that Member State
» |ncome taxed there to the extent not otherwise taxed
» Not applicable to collective investment vehicle
« Art. 9 shall apply as from 01-01-2020
« Art. 9a shall apply as from 01-01-2022

I'I
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Tax residency mismatches (Art. 9b ATAD 2
(EU) 2017/952))

State |

State P

= e afn

s *a
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Tax residency mismatches (Art. 9b ATAD 2
(EU) 2017/952))

+ Company is tax residentin fwo or more jurisdictions

+  Deduction for payment, expenses or losses in both(?) jurisdictions

= Member Slale denies deduction to the extent that other jurisdiction
allows duplicate deduction

«  Both(?) jurisdictions are Member Siates
« Mo deduction in Member State of which taxpayer is not resident for

tax treaty purposes of treaty between the fwe(?) Member States
+ Art. 9b shall apply as from 01-01-2020
«  Evaluation by 01-01-2022

I'I
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FIT

e

Is international single taxation the Holy Grail?

+ |5 the mere fact of taxing more than once really a problem?
+ |s the mere fact of taxing less than once really a problem?

s *a
TILBURG + %}f * UNIVERSITY
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Can we define international single taxation? £IT.

50

+ Dowe need to tax the same subject, i.e. the same taxpayer?
+ Dowe need to tax the same object, i.e. the same income?
+ Dowe need to tax the taxable object at the same rate?

e
TiLBURG + 55 + UnivERsITY
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Assuming that we can define
international single taxation

+ International single taxation is inconsistent with
« Principle of sovereignty
« Whyshould a State be obliged to levy a corporate income tax?
+  Sufficient other resources
+ Other priorities in tax system, e.g. environmental taxes
» OECD BEPS starting-point
+  Allccation of corporate income tax jurisdiction to the State where
the value is added
+ “[A]iming at better aligning rights to tax with real economic
activity” (2013)
= To "ensure that profits are taxed where economic activities
take place and value is created” (2015, 2017)
» To enhance “the exchange of goods and services and
movements of capital, technology and persons” (OC 1963-2017)

s ¥
TiLBURG '_'t%“* UNIVERSITY

*

Assuming that we can define
international single taxation

+ International single taxation is inconsistent with

« Ability to pay principle
« Mot taxed where the production of wealth is created
+ Single entity approach is disregarded

» Direct benefit principle
+ Not taxed in the State which made the production of wealth

possible by means of its public goods and services
+ |nter-nation equity

*
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Assuming that we can define
international single taxation

+ International single taxation is inconsistent with
«  Principle of origin
+ Allocation of tax jurisdiction on income to a State if the income
has been created through a substantial income-producing
activity within the territory of that state
«  Originof income;
+ Substantial income-producing activity by an individual

= The origin of income is where the intellectual element is
added by an individual (o assets)

= *a
TILBURG + FHE + UNIVERSITY
lui

*

Assuming that we can define
international single taxation

+ International single taxation is inconsistent with
+  Territoriality principle
+ Not taxed in the State where the income is produced
«  Tax neutrality
+ International tax neutrality
+ Relation between taxes (burdens) and public goods and
semvices (benefits) is disrupted
+ No level playing field
» Capital and labour export neutrality
+ Equality in the streetis not realized
» Capital and labour import neutrality
+ Equality on the pitchis not realized

*

TILBURG + é‘fj‘ # UNIVERSITY
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Assuming that we can define
international single taxation

« International single taxation is inconsistent with
» Efficient allocation of production factors labour and capital
»  Loss of welfare
» Establishment of internal market in EU
+ Tax arbitrage remains possible
» Mo real solution for fighting “aggressive tax planning”
+ Benefits may be a bit less compared to current situation
+  Restructuring into low tax jurisdictions
« Does not establish fair competition

= *a
TILBURG + FHE + UNIVERSITY
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Alternative for international single taxation £/

50

+ International single taxation; a misguiding notion
+ Meed for a fundamental change of allocation of tax jurisdiction based on
* OQECD BEPS starting-point

« Allocation of corporate income tax jurisdiction to the State where
economic activities take place and value is created
*  Principle of origin
« Allocation of tax jurisdiction on income to the State where the
income has been created through a substantial income-
producing activity of an individual (the intellectual elerent)
within the territory of that State

*
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Single Taxation as a Policy Goal: The case of Hybrids

Luis Eduardo Schoueri

T
pwe
Action 2
‘ D/NI C Payor Payee
' orp. (economic) or (juridical)
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o ] | IDEDENTUrE Payor Jurisdiction
CD
; Deny the
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What does “Single Taxation” mean?

transactions should be subject
to tax once (that is, not more

but also e)”
\ (Avi-Yonah)

- )
‘Income from cross-border

A

not more
than once

Avoid juridical
double taxation

Avoid
double non-taxation

What does “Single Taxation” mean?

transactions should be subject
to tax once (that is, not more

but also e)”
\ (Avi-Yonah)

- z
Income from cross-border

J

Formal Substantive
Approach Approach
Number of levies? Benefits Principle?
0,01%?

:’ Allocation of
taxing rights

&
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Why should “Single Taxation” be a policy goal?

cfficienzy /'/@ L

Nl 1 5 1®
v

(CEN, Tax \ _TL
MLUELR AN Other elements .E \ -,:'f‘*;?;
A AA A ALA A AAs Al

(K. Vogel)
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Why should “Single Taxation” be a policy goal?

.Dfﬂl. R-State
:iwi.dE“d

e |
-1 | |Debentur R z
cD l *5S-State’s viewpoint
, ' *Situations
Mtergg, involving foreign
Sub. - = E income
5-State
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Is the adoption of single taxation feasible?

“the principle fails to illuminate why,

Singie Taxation

whether, and when countries should find
it objectionable” (Daniel shaviro)

Consensus + Ct:nrdinatianJ m State B m
% ‘i:rTaxation J;l,.Taxation ﬁTaxatinn

[ Harmonization Gf‘ ] ﬁﬁenefits ‘DBenefits @Benefits

governmental benefits

Adopticn

VIl CONGRESSO nnAﬂLEwE}

[ CARE 3 INTERM

Is the adoption of single taxation feasible?

The reservation power is
putting the coordination at
stake

MLI Part Il. Hybrid Mismatches

[Reservation)

Art. 5 — Methods for
Elimination of Double
Taxation

Art. 3 - Transparent Art. 4 — Dual
Entities Resident Entities

Income of a resident by MAP 33 8 solmion * 3 available options (A, B, ¢)

any State, but it shall be e - id‘?pﬂnglncl'”e et
e [ ssimetrical application
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MLI Database:
Reservation as status of Oct. 25

71 signatories

Vil EOMGEESSO nnAﬂLEwG 0
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|

From 2,381 tax treaties listed
by all 71 signatories, 1,116 tax
treaties are CTAs under the

1,265 terms of Art. 2 of the MLI.

treaties

1,116 CTAs
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46 out of 71 signatories
Art.3 / \. | reserved the right to apply

[ 11 \ the entirety of Art. 3.
{\ ] |
1,265 \ 7 4 signatories reserved the

treaties S~~~ right to apply Art. 3(2).

112 CTAs will be modified
as envisaged by Art. 3 of
the MLI.

o nnAﬂLEwE}
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Art. 4
\ 181
|
1,265 /
treaties
—
181 CTAs will be modified as 43 out of 71 sigpatories
envisaged by Art. 4 of the MLI. reserved the right to
apply Art. 4.
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Art.3 < Art. 4

119

1,265
treaties

62 CTAs will be modified as envisaged
by Arts. 3 and 4 of the MLI.

wl COMGEESL‘»O BHA‘-‘ILEIFEII
JE CHARET NTERM, AL 0

1,265
treaties
327 CTAs will be
30 out of 71 signatories modified by one or
reserved the right to A more options of Art. 5
apply Art. 5. . of the MLI.
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1,265
treaties

71 CTAs will be
modified by Arts. 3
and 5

VII EOMGEEsm nnAﬂLEwG 0
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Art. 3 Art. 4

1,265
treaties

106 CTAs will be
modified by Arts. 4
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Art. 4

1,265
treaties

40 CTAs will be
modified by all
three articles

wl ::-‘:JMGEEsm nnAﬂLEwE}
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Conclusion

" Economic? ] Juridical?

CG;:qtl'ﬂUn_!l‘Sla] Formal -ﬁ :} Susbtantive
L eaning | Approach? % 230 Approach?
Single -
Taxation Lacks Importance of Relevance of
should not be Justification Benefits + S-States’s view
a policy goal N

_—

=

- MLI and Hybrids: the reservation power
Unfeasible | . e
is putting the coordination at stake

—
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Palestrante: Dennis Weber

The Principal Purpose Test

Prof. dr. Dennis Weber

Amsterdam Centre for Tax Law (ACTL)
University of Amsterdam
Loyens & Loefi

Art. 29(9) OECD Model Treaty
(art 7 MLI)

‘Motwithstanding the other provisions of this Convention, a benefit
under this Convention shall not be granted in respect of an item of
income or capital if it is reasonable to conclude, having regard to all
relevant facts and circumstances, that obtaining that benefit was
one of the principal purposes of any arrangement or transaction
that resulted directly or indirectly in that benefit, unless it is
established that granting that benefit in these circumstances would
be in accordance with the object and purpose of the relevant
provisions of this Convention’,
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Guiding principle @asedin2003)

* Para. 61 of the OECD commentary

* ‘Itis important to note, however, that it should not be
lightly assumed that a taxpayer is entering into the type of
abusive transactions referred to above. A guiding principle
is that the benefits of a double taxation convention should
not be available where a main purpose for entering into
certain transactions or arrangements was to secure a more
favourable tax position and obtaining that more favourable
treatment in these circumstances would be contrary to the
object and purpose of the relevant provisions. That
principle applies independently from the provisions of
paragraph 9 of Article 29, which merely confirm it".

Guiding principle
* Main purpose
* More favourable tax position

* Contrary to the object and purpose

* ‘That principle applies independently from the
provisions of paragraph 9 of Article 29, which
merely confirms it’ (new; added in 2017)

445
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Guiding principle
* ‘independently’
* Unwritten abuse of law doctrine?

* Art. 29(9) OECD (PPT) only (merely) a
confirmation?

* Means: also (unwritten) PPT sort of test under tax
treaties when no PPT rule in tax treaty?

The Principal Purpose Test
* BEPS minimum standard

* Most States adopt it in the Multilateral
Instrument (MLI)

* Not mechanical, but subjective

* Potential to be applied on a much broader
scale an in an inconsistent manner between
different countries
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Scope of the PPT-rule
+  Comm. 174:

- ‘The provision is intended to ensure that tax
conventions apply in accordance with the purpose
for which they were entered into, i.e. to provide
benefits in respect of bona fide exchanges of goods
and services, and movements of capital and persons
as opposed to arrangements whose principal
objective is to secure a more favourable tax
treatment’.

OECD PPT versus EU GAAR

* Main purpose test
* Be implemented from 1th of January 2019

* For domestic, EU and non-EU situations
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Relation with other
(specific) anti-abuse rules

“Notwithstanding the other provisions of this Convention”
+ Specific anti-abuse rules do not exclude the application of the PPT

+ Policy and certainty?
« Precisely describe abusive situations which can be extended
beyend their scope of application via the PPT rule?

Tests

* |t is reasonable to conclude, having regard to all relevant facts and
circumstances,

*  Obtaining a benefit (subjective test)

*  Was one of the principal purposes (subjective test)

* of any arrangement or transaction (subjective test)

= that resulted directly or indirectely in that benefit (subjective test)

* Unless it established that granting that benefit is in accordance with
object and purpose (norm-test)
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Scope of application

* Rule refers to “"benefits under this convention”

» Not benefits under domestic law
+ Not benefits in other tax treaties

« Benefit not granted to “an item of income”

» Distributive rules
* Also Art. 24 (non-discrimination)

Benefit?

* Tax reduction, exemption, deferral or refund
(comm. 175)

* No tax advantage test?

* Tax advantage: compare situation before and
after the ‘abusive’ arrangement
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Benefit without a tax advantage?
* Source State 35%
* Payment of dividend: reduction WHT to 15%
* Capital gain: reduction WHT to 20%

* Turn dividend into capital gain (the
‘arrangement’)
— A benefit?
— Benefit not the principal purpose?

Egiom (Holcim) case of the European Court

Before the arrangement After the arrangement

Sk bedling sbune’
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Principal Purpose Test

» Fundamental requirement for the application of this provision

+ one of the principal purposesis to obtain a benefit

« Not “sole” or "essential

+ One of the principal purposes - if taxpayer demonstrates that
the arrangement was motivated by other purposes still the PPT
rule may apply

« Difference between principal and secondary purposes?
Existence of several principal purposes?

» Subjective criterion - reference to objective analysis of aims and
objects of persons involved (comm. 178)

« To know the subjective intention: look to relevant facts and
circumstances (objeclive analysis — reasonableness lest)

Reasonableness-test
* ‘Reasonable to conclude’

+  "179. A person cannot avoid the application of this paragraph by merely
asserting that the arrangement or transaction was not undertaken or
arranged to obtain the benefits of the Convention. All of the evidence
must be weighed to determine whether it is reasonable to conclude that
an arrangement or transaction was undertaken or arranged for such
purpose. The determination requires reasonableness, suggesting that the
possikility of different interpretations of the events must be objectively
considered’,

* ‘What would a reasonable person do in that case?
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Commentary point 178

«  Comm: 178:; “merely reviewing the effects of an arrangement will not
usually enable a conclusion to be drawn about its purposes’,

* Huge tax advantage: means not automatically
that obtaining a benefit is the principal
purpose of an arrangement

*  Comm 178: “Where, however, an arrangement can only be reasonably
explained by a benefit that arises under a treaty, it may be concluded that one
of the principal purposes of that arrangement was to obtain the benefit’.

Core rule

+ Comm 181;

* ’In particular, where an arrangement is inextricably linked to a core
comrmercial activity, and its form has not been driven by considerations of
obtaining a benefit, it is unlikely that its principal purpose will be
considered to be to obtain that benefit”.

*  When you are in the ‘danger zone’
= Purpose of arrangement to oblain grant benefit

= The escape can be that that oblaining the benefit in in accordance with the object and
scope of the treaty provision
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Artificiality important?

. |I'1 EU GMR: CGI"ICI‘E’:E Elr'tlficialit'lf IESt [walid commenciall reasons whach reflect

eoonamic realty)

* |s artificiality important for OECD PPT?

* ‘Bona fide"” and examples in OECD commentary: hint to
same kind of test

— Substance (also TP kind of substance/DEMPE functions)
— But outsourcing could als be ok

— But also other reasons for certain structure (see example E in
comm and Juhler Holding case)

* At least in the EU such a test is mandatory

Burden of proof

Subjective test

*  Tam suocies Should demonsirale thal "W S reatorabie to conchude” Bl one of he prndipal oleecines of the
Taxparver wars o ghiain tax eaty Denefits

Norm test (object and scope)

Excopbon
= Berwfils ol ¥ ane nod o Sl P pOnIpa! prrpose wias 10 olbdaen i bpres. orless il 15
estabiered ne:l"'auror-; m 1 e c-rcmuupr:;m 50 Accomdance with ﬁm and purpose of e
Lot Ll p

Different standards?:
«  Submecive cienon - reasonable fo concluge (on B adminisiabon)
*  Exgoplon - it is establshod (on taxpayer, oomm 170)

* o afigrence in burden of prosl
+  Gonclude’ and ‘establshed: same
“Teartonalile = Feadornbisne=g M (obekcineg i)
Problem in EU
= The burden of proof (subjective and norm test) must be on the tax adminstration
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Legal consequences

« Benefits shall not be granted
» No treaty benefits at all?

* In some case other treaty benefits?

Discretionary relief

+ Possible discretionary relief provision (184-185 OECD comm; art.
T(IMLI)

‘Where a benefit under this Convention is denied to o person [..L the competent authority of
the Contracting State thal would athenwite have gronted this benefit sholl pevertheless treat
that person as being entitied te this benefit, or fo different benefits with respect fo o specific
itern of incorme or copital, if such compelent autharity, upon request from that perion and after
considerotion of the relevant focts and circumstances, delermines that such benefits would
hove been gronted fo thal person in the absence af the transaction of arrangement [..]. The
competent autharities of the Controcting State to which the request has been made will consult
with the competent autherily of the other Stole before rejecting o request made under this
paragraph by a resident of that ather State.”

Under EU law a taxpayer seams to have this right also without an explicit
provision



